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Title  13 — Business  Credit  and  Assistance 

CHAPTER  III— ECONOMIC  DEVELOPMENT 

ADMINISTRATION,  DEPARTMENT  OF 

COMMERCE 

PART  317— ROUND  II  OF  THE  LOCAL  PUB¬ 
LIC  WORKS  CAPITAL  DEVELOPMENT 

AND  INVESTMENT  PROGRAM 
Grants  of  Assistance 
AGENCY:  Economic  Development  Ad¬ 
ministration,  Department  of  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  These  regulations  contain 
the  requirements  and  procedures  govern¬ 
ing  the  grant  of  assistance  under  round 
n  of  the  Local  Public  Works  program. 
They  implement  the  amendments  made 
to  the  Local  Public  Works  Capital  De¬ 
velopment  and  Investment  Act  of  1976 
by  the  Public  Works  Employment  Act  of 
1977,  Pub.  L.  95-28,  and  administrative 
decisions  regarding  the  grant  of  assist¬ 
ance  under  that  Act. 

DATES:  Effective  date:  May  27,  1977. 
Comments  by:  June  27,  1977. 

ADDRESS:  Send  comments  to:  Assist¬ 
ant  Secretary  for  Economic  Develop¬ 
ment,  UJ5.  Department  of  Commerce, 
Room  7800B,  Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

James  F.  Marten,  U.S.  Department  of 

Commerce,  Room  7009,  Washington, 

D.C.  20230  (202-377-5441) . 

SUPPLEMENTARY  INFORMATION: 

Statement  or  Program  Objectives 

The  national  economy  and  the  econo¬ 
mies  of  many  areas  and  regions  in  this 
country  continue  to  exhibit  levels  of  dis¬ 
tress  that  are  excessive  and,  conse¬ 
quently,  incompatible  with  our  goals  as 
a  nation.  This  distress  is  reflected  In  a 
variety  of  ways,  Including  high  unem¬ 
ployment  and  Inadequate  public  capital 
stock.  The  purpose  of  this  program  is  to 
address  such  problems  by  providing  for 
the  expeditious  construction  of  useful 
public  works  and  development  facilities 
In  these  areas. 

Previous  experience  has  demonstrated 
that  local  and  State  governments  In 
every  section  of  the  country  possess  the 
capability  to  undertake  public  works 
projects  within  a  very  short  time  van. 
Experience  has  further  proven  that  such 
projects  furnish  needed  public  facilities 
as  well  as  generate  employment  In 
many  cases,  this  stimulus  and  the  em¬ 
ployment  generated  continue  beyond  the 
period  of  project  construction  and  con¬ 
tribute  to  the  area’s  long-term  devel¬ 
opment. 

On  the  basis  of  our  knowledge  about 
public  works  expenditures  and  the  needs 
of  economically  disadvantaged  areas 
and  regions,  round  n  of  this  program 
has  been  developed  to  authorize  the  Im¬ 
mediate  funding  of  local  and  State  gov¬ 
ernment  public  works  facilities  in  ac¬ 
cordance  with  the  following  objectives. 

To  target  projects,  to  the  greatest  de¬ 
gree  possible,  to  those  areas  of  greatest 
unemployment. 

To  reduce  previous  funding  inequities 
among  different  areas  and  governmen¬ 
tal  units. 
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To  place  maximum  emphasis  on  local 
decision-making  in  establishing  priori¬ 
ties  and  the  selection  of  projects. 

To  increase  the  program’s  efficiency 
decision-making  In  establishing  priori¬ 
ties  and  the  selection  of  projects. 

To  increase  the  programs’  efficiency 
while  reducing  the  administrative  work¬ 
load. 

To  make  the  program  more  predict¬ 
able  so  that  participants  and  the  general 
public  can  assess  it  more  readily. 

Because  these  regulations  relate  to  an 
EDA  grant  program,  they  are  exempted 
from  the  procedures  described  in  section 
553  of  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  However,  In  the  spirit  of 
public  policy  set  forth  In  that  Act,  in¬ 
terested  persons  may  submit  written 
suggestions  regarding  these  regulations 
to  the  Assistant  Secretary  for  Economic 
Development  at  the  above  address. 

Consideration  has  been  given  as  to 
whether  matters  set  forth  in  these  reg¬ 
ulations  constitute  a  major  proposal 
with  an  inflationary  impact  within  the 
meaning  of  OMB  Circular  A-107  and 
the  Interpretative  guidelines  as  issued  by 
the  Department  of  Commerce.  A  deter¬ 
mination  has  been  made  that  these  reg¬ 
ulations  do  not  extend  beyond  the  stat¬ 
ute,  and  therefore  there  Is  no  inflation¬ 
ary  Impact  of  these  regulations  beyond 
the  statute. 

Accordingly,  13  CFR  Chapter  HI  Is 
amended  by  adding  a  new  Part  317  to 
read  as  follows: 

Subpart  A — Introduction 

Sec. 

817.1  Purpose. 

817.2  Definitions. 

Subpart  B — Eligibility  Criteria 

817.10  Eligible  applicants. 

817.11  Eligible  areas. 

817.12  Eligible  applications  for  round  n 

funding. 

817.13  Types  of  grants. 

317.14  Eligible  projects. 

817.16  Ineligible  projects. 

817.16  Projects  Ineligible  unless  accompa¬ 

nied  by  unusual  circumstances. 

817.17  Project  costs. 

317.18  Ineligible  project  costs. 

317.19  Construction  requirements. 

817.20  Maximum  project  cost. 

Sub  part  C — Application  Procedure 
317.30  Revival  of  applications  currently  on 
file. 

81731  New  applications. 

81732  Acceptance  of  revived  and  new  ap¬ 

plications. 

317.38  Project  areas. 

31734  Determination  of  unemployment 

data. 

31735  Certifications. 

81736  Palse  or  Inaccurate  statements. 

31737  Applicant’s  priority  rating  of  proj¬ 
ects. 

317.38  Amendment  of  existing  applications. 

Subpart  D — Allocation  of  Program  Fund* 

317.40  Allocation  of  funds  to  the  States. 

317.41  Statutory  minimum  and  maximum 

State  allocations. 

817.42  Indian  tribe  set-aside. 

817.43  Procedural  errors  set-aside. 

Subpart  E — Planning  Targets 
31730  General  considerations. 

81731  State  planning  target. 


Bee. 

81732  Sub-State  area  planning  targets. 
81738  Sub-State  applicant  planning  tar¬ 
gets. 

Subpart  F — Project  Selection  Procedure 

81730  Conserving  energy. 

81731  Projects  selected  from  national  set- 

asides. 

817.62  Projects  selected  from  State-wide 

planning  targets. 

817.63  Projects  selected  from  eub-State 

planning  targets. 

317.64  Undue  concentration. 

817.65  Similar  applications. 

Subpart  G — General  Requirements 

317.70  Environmental  considerations. 

317.71  Compliance  with  other  Federal  re¬ 

quirements. 

817.72  Transfer  of  grant  awards  to  drought- 

related  projects. 

817.73  Lease  of  project  facilities. 

317.74  Final  determination. 

317.75  Suspension  and  termination. 

Subpart  H — Eligibility  of  Non-Profit  Entities 
317.80  Grants  for  non-profit  entitles. 

Authoritt  :  Section  701,  Pub.  L.  89-136,  79 
Stat.  670  (42  UJS.C.  3211);  Pub.  L.  94-369,  90 
Stat.  999  (42  U3.C.  6701);  Pub.  L.  96-28,  91 
Stat.  116;  Department  of  Commerce  Organi¬ 
sation  Order  10-4  (September  80,  1975),  as 
amended  (40  FR  66702  as  amended  at  40 
FR  68878  and  41  FR  35548) . 

Subpart  A — Introduction 
S  317.1  Purpose. 

The  purpose  of  this  part  is  to  set  forth 
the  requirements  and  procedures  pursu¬ 
ant  to  which  eligible  applicants  may  re¬ 
ceive  grants  under  the  “Local  Public 
Works  Capital  Development  and  Invest¬ 
ment  Act  of  1976,’*  as  amended  by  the 
“Public  Works  Employment  Act  of  1977," 
Pub.  L.  95-28. 

§  317.2  Definitions. 

“Assistant  Secretary'’  means  the  As¬ 
sistant  Secretary  of  Commerce  for  Eco¬ 
nomic  Development  or  his  delegate. 

“Endorsement”  means  the  process  by 
which  an  applicant  can  select  a  project, 
which  was  originally  submitted  by  an¬ 
other  applicant,  for  consideration  for 
funding  from  Its  planning  target. 

“General  purpose  unit  of  local  govern¬ 
ment”  means  any  city,  county,  town, 
parish.  Indian  tribe,  or  any  other  “unit 
of  general  local  government”  as  in¬ 
cluded  within  the  definition  of  that  term 
by  section  104  of  the  Intergovernmental 
Cooperation  Act  of  1968  (42  U.S.C.  4201 
et  seq.). 

“Indian  tribe”  means  the  governing 
body  of  a  tribe,  nonprofit  Indian  corpo¬ 
ration  (restricted  to  Indians) ,  Indian  au¬ 
thority,  or  other  tribal  organization,  or 
entity,  or  Alaskan  native  village. 

“Initiation  of  construction”  means 
that  notice  to  proceed  or  its  equivalent 
has  been  Issued  or  on-site  labor  has  be¬ 
gun,  except  where  on-site  labor  has  com¬ 
menced  on  the  project  but  the  project 
was  abandoned  due  to  lack  of  funds  or 
where  the  project  is  to  expand  or  modify 
a  completed  facility  which  has  integrity 
in  and  of  Itself. 

.  “Local  Public  Works  Act”  means  the 
“Local  Public  Works  Capital  Develop¬ 
ment  and  Investment  Act  of  1976,“  as 
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amended  by  the  "Public  Works  Employ¬ 
ment  Act  Of  1977,**  Pub.  L.  95-28. 

"Local  government”  means  any  city, 
county,  town,  parish,  or  other  political 
subdivision  of  a  State  (including  local 
school  districts),  and  any  Indian  tribe. 

“Maintenance  costs’*  means  costs  that 
are  incurred  for  any  necessary  repairs 
or  upkeep  of  property  which  neither  add 
to  the  permanent  value  of  the  property 
nor  appreciably  prolong  its  intended  life, 
but  rather  keep  it  in  an  efficient  operat¬ 
ing  condition. 

“Minority  business  enterprise”  means 
a  business  at  least  fifty  percent  of  which 
is  owned  by  minority  group  members  or, 
in  the  case  of  a  publicly  owned  busi¬ 
ness,  at  least  fifty-one  percent  of  the 
stock  of  which  is  owned  by  minority 
group  members. 

“Minority  group  member”  means  a  cit¬ 
izen  of  the  United  States  who  is  Negro- 
Span  ish-speaking,  Oriental,  Indian,  Es¬ 
kimo,  or  Aleut. 

“Non-primary  city”  means  any  city, 
township,  or  village  with  a  population 
less  than  50,000  persons. 

“Pocket  of  poverty”  means  a  project 
area  with  a  population  of  4,000  or  more 
persons  and  an  unemployment  rate  of 
at  least  8.5  percent  which  becomes  quali¬ 
fied  for  assistance  using  the  procedures 
contained  in  section  108(e)  of  the  Local 
Public  Works  Act.  A  pocket  of  poverty 
must  be  located  within  a  primary  city 
which  did  not  receive  a  planning  target. 

“Political  subdivision  of  a  State” 
,  means  the  agencies,  instrumentalities 
and  authorities  established  or  author¬ 
ized  by  State  law  including,  but  not 
limited  to,  special  districts  and  regional 
authorities  formed  by  local  governments. 

“Project  area”  means  a  primary  city; 
the  balance  of  a  county  in  which  a 
primary  city  Is  located;  a  county  without 
a  primary  city;  a  pocket  of  poverty;  or 
an  Indian  reservation  or  tribal  land 
(trust  and/or  restricted  land),  as  ap¬ 
propriate  under  the  provisions  of  §  317.- 
33. 

“Primary  city”  means  any  city  or 
township  (which  performs  the  same 
services  as  a  city)  with  a  population  of 
50,000  or  more  persons,  as  determined 
by  the  Bureau  of  the  Census  1973 
estimates. 

“Renovation,  repair,  or  other  im¬ 
provements”  means  only  those  activities 
which  either  substantially  or  apprecia¬ 
bly  Increase  the  value  or  prolong  the  life 
of  a  public  facility  and  excludes  those 
activities  which  keep  the  public  facility 
in  ordinary  efficient  operating  condition 
during  its  probable  useful  life. 

“Round  I”  of  funding  under  the  local 
Public  Works  program  refers  to  the 
funding  of  projects  with  money  appro¬ 
priated  by  Pub.  L.  94-447. 

“Round  H”  of  funding  under  the 
Local  Public  Works  program  refers  to 
the  funding  of  projects  with  money  ap¬ 
propriated  by  Pub.  L.  95-29. 

“State”  includes  the  several  States, 
the  District  of  Columbia,  the  Common¬ 
wealth  of  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Trust  Territory  of  the  Pacific 
Islands. 


Subpart  B — Eligibility  Criteria 
9  317.10  Eligible  applicants. 

A  State  or  a  local  government,  as  de¬ 
fined  in  |  317.2,  Is  eligible  for  assistance 
under  this  part  if  it  is  located  in  an 
area  described  in  9  317.11. 

§317.11  Eligible  areas. 

(a)  Subject  to  the  provisions  of  sub¬ 
section  (b)  of  this  section,  assistance 
under  this  part  may  only  be  extended 
to  eligible  applicants  located  In  project 
areas,  as  defined  in  9  317.2,  for  which 
planning  targets  have  been  established. 
Planning  targets  have  been  established 
in  the  following  manner,  subject  to  the 
provisions  of  9  317.42  and  Subpart  E  of 
this  part. 

(1)  Where  the  State  average  unem¬ 
ployment  rate  is  6.5  percent  or  higher, 
planning  targets  have  been  established 
for  project  areas  with  unemployment 
rates  of  at  least  6.5  percent. 

(2)  Where  the  State  average  unem¬ 
ployment  rate  is  less  than  6.5  percent, 
planning  targets  have  been  established 
for  project  areas  with  unemployment 
rates  of  at  least  the  State  average  un¬ 
employment  rate. 

(3)  Notwithstanding  the  provisions  of 
paragraphs  (1)  and  (2)  of  this  subsec¬ 
tion,  planning  targets  have  been  estab¬ 
lished  for  pocket  of  poverty  project  areas 
only  where  such  areas  have  unemploy¬ 
ment  rates  of  at  least  8.5  percent. 

(b)  In  States  which  are  receiving  the 
statutory  minimum  allocation  of  Local 
Public  Works  funds  and  for  which  the 
Assistant  Secretary  has  waived  the  pri¬ 
ority  ranking  of  applicants  required  by 
section  108(c)  of  the  Local  Public  Works 
Act,  assistance  under  this  part  may  be 
extended  to  eligible  applicants  In  project 
areas  as  necessary  to  expend  the  statu¬ 
tory  minimum  allocation. 

§  317.12  Eligible  applications  for  round 
II  funding. 

The  following  applications  shall  be 
eligible  for  consideration  for  funding 
under  round  n  of  the  Local  Public  Works 
program: 

(a)  Applications  for  Local  Public 
Works  projects  submitted  by  eligible  ap¬ 
plicants  located  In  eligible  areas,  as  de¬ 
fined  in  1 317.11,  which  were  received 
by  EDA  before  December  24,  1976,  in¬ 
cluding  applications  originally  filed  be¬ 
fore  that  date  which  were  returned  for 
deficiencies;  and 

(b)  New  applications  from  eligible  ap¬ 
plicants  located  in  eligible  areas  subject 
to  the  requirements  of  9  317.31. 

§  317.13  Types  of  grants. 

(a)  Direct  grants.  (1)  The  Assistant 
Secretary  may  make  direct  grants  to  any 
State  or  local  government  for  construc¬ 
tion  (Including  demolition  and  other  site 
preparation  activities),  renovation,  re¬ 
pair,  or  other  improvement  of  local 
public  works  projects.  Including  those 
for  which  Federal  financial  assistance  is 
authorized  under  provisions  erf  law  other 
than  the  Local  Public  Works  Act.  Such 
grants  may  include  funds  for  the  com¬ 
pletion  of  plans,  specifications  and  esti¬ 
mates  where  additional  architectural 


and  engineering  work  or  related  planning 
is  required  to  permit  construction  of  the 
project  under  this  section. 

(2)  Applications  under  this  section 
will  be  approved '  only  if  the  applicant 
submits  with  its  application,  if  applicable 
and  required  by  EDA,  a  written  certifica¬ 
tion  from  the  other  Federal  agency/ 
agencies  primarily  concerned  with  proj¬ 
ects  of  the  type  involved  in  the  applica¬ 
tion  that  the  project  meets  all  applica¬ 
ble  Federal  statutory  and  regulatory  re¬ 
quirements  to  the  extent  necessary 
to  assure  the  utilization  of  the  project 
for  the  services  intended. 

(3)  The  Federal  share  of  any  project 
for  which  a  grant  is  made  under  this  sub¬ 
section  shall  be  100  percent  of  the  cost 
of  the  project  exclusive  of  any  funds 
budgeted  and  available  or  otherwise 
specifically  committed  for  the  project  by 
the  applicant. 

(b)  Supplemental  grants.  (1)  Hie  As¬ 
sistant  Secretary  may  make  supple¬ 
mental  grants  for  the  purpose  of  increas¬ 
ing  the  Federal  contribution  to  100 
percent  of  the  project  cost  for  any  Fed¬ 
erally  assisted  public  works  project  au¬ 
thorized  by  any  Federal  law  other  than 
the  Local  Public  Works  Act. 

(i)  Ordinarily,  the  Assistant  Secretary 
will  award  supplemental  grants  increas¬ 
ing  the  Federal  contribution  to  100  per¬ 
cent  of  the  project  cost  exclusive  erf  any 
funds  budgeted  and  available  or  other¬ 
wise  specifically  committed  for  the  proj¬ 
ect  by  the  applicant. 

(A)  For  the  funding  of  revived  appli¬ 
cations  during  round  n,  the  Assistant 
Secretary  may  waive  the  requirement  of 
paragraph  (b)  (1)  of  this  section  where: 

(1)  Hie  applicant  had  provided  the 
assurance  that  no  funds  were  budgeted 
and  available  or  otherwise  specifically 
committed  for  the  project  in  round  I; 
and 

(2)  Hie  applicant  demonstrates  that 
local  funds  apparently  available  were  di¬ 
verted  from  some  other  use  solely  to  meet 
the  additional  requirements  of  other 
Federal  programs  caused  by  the  delay 
in  funding  between  rounds  I  and  n. 

(11)  The  applicant  shall  submit  with 
its  application  a  written  certification 
that  actual  construction  of  the  project 
has  not  yet  been  initiated  because  of  lack 
of  funding  for  the  non -Federal  share. 

(A)  The  Assistant  Secretary  may 
waive  this  requirement  where  he  finds 
that  construction  was  initiated  after  fil¬ 
ing  of  the  application  under  round  I  due 
to  the  requirements  of  the  other  Federal 
program. 

(iii)  Hie  applicant  shall  submit 
written  certification  obtained  from  the 
other  Federal  agencies  involved  in  the 
project  that:  " 

(A)  Federal  financial  assistance  for 
the  project  has  been  approved  and  the 
funds  are  immediately  available  for  the 
project:  and 

(B)  the  project  meets  all  applicable 
Federal  statutory  and  relevant  related 
requirements. 

(2)  The  Assistant  Secretary  also  may 
make  grants  in  an  amount  necessary  to 
provide  all  or  part  of  the  required  State 
or  local  share  (but  not  both  shares)  of 
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the  cost  of  any  public  works  project  for 
which  financial  assistance  is  authorized 
by  State  or  local  law  requiring  such  con¬ 
tribution  if  the  applicant  submits  with 
its  application  a  written  certification 
from  the  appropriate  authority  that: 

(i)  The  share  of  financial  assistance 
not  applied  for  has  been  properly  ap¬ 
proved  and  is  immediately  available  for 
the  project; 

(ii)  The  project  meets  all  applicable 
statutory  and  other  relevant  require¬ 
ments  of  the  law;  and 

(iii)  Construction  of  the  project  has 
not  yet  been  initiated. 

(3)  Grants  under  this  subsection  may 
include  funds  for  the  completion  of 
plans,  specifications,  and  estimates  where 
additional  architectural  and  engineering 
work  or  related  planning  is  required  to 
permit  construction  of  the  project  under 
this  section. 

§  317.14  Eligible  projects. 

Eligible  projects  include  projects  for 
the  construction  of  public  works  facili¬ 
ties,  Including  but  not  limited  to 
municipal  offices,  courthouses,  libraries, 
schools,  police  and  fire  stations,  deten¬ 
tion  facilities,  water  and  sewer  lines, 
streets  and  roads  (including  curbs) ,  side¬ 
walks,  lighting,  recreational  facilities, 
convention  centers,  civic  centers,  mu¬ 
seums,  other  public  facilities,  and  the 
transportation  of  and  providing  of  water 
to  drought-stricken  areas  as  designated 
by  the  Federal  Disaster  Assistance  Ad¬ 
ministration  or  other  Federal  agency  or 
department  authorized  to  designate 
drought-stricken  areas. 

£  317.15  Ineligible  projects. 

The  following  projects  shall  be  ineli¬ 
gible  for  funding  under  this  part: 

(a)  Canals  and  watercourses.  Unless 
the  requirements  of  §  317.72  are  met,  no 
grant  shall  be  made  under  this  part  for 
any  project  having  as  its  principal  pur¬ 
pose  and  permanent  effect: 

(1)  The  channelization,  damming,  di¬ 
version,  cur  dredging  of  any  natural  wa¬ 
tercourse,  or 

(2)  The  construction  or  enlargement 
of  any  canal  except  a  canal  or  raceway 
designated  for  maintenance  as  a  his¬ 
toric  site. 

(b)  Projects  on  which  construction 
has  been  initiated.  (1)  For  projects  seek¬ 
ing  a  supplemental  grant  under  |  317.13 

(b)  (1),  the  project  will  be  eligible  where 
construction  has  been  initiated  if  the 
Assistant  Secretary  determines  that  con¬ 
struction  was  initiated  after  filing  the 
application  under  round  I  due  to  the 
requirements  of  the  other  Federal  pro¬ 
gram. 

(c)  Projects  on  which  on-site  labor 
cannot  begin  within  90  days  after  receipt 
of  notification  of  project  approval. 

(d)  Projects  with  extremely  high  ra¬ 
tios  of  labor  costs  to  total  project  costs 
(greater  than  80  percent)  and  projects 
with  extremely  low  ratios  of  labor  costs 
to  total  project  costs  (less  than  10  per¬ 
cent). 

(e)  Projects  whose  costs  exceed  the 
planning  targets  established  by  subpart 
E. 


S  317.16  Projects  ineligible  unless  ac¬ 
companied  by  unusual  circumstances. 

Projects  will  not  normally  be  ap¬ 
proved  where  any  of  the  following  con¬ 
ditions  exist. 

(a)  The  applicant  has  not  obtained 
rights  to  the  project  site,  including  ease¬ 
ments  and  rights-of-way,  in  one  of  the 
following  ways: 

(1)  The  eligible  applicant  owns  the 
project  facility  and/or  site  clear  of  any 
encumbrances; 

(2)  The  eligible  applicant  holds  a  n on- 
cancellable  long-term  lease  on  the  proj¬ 
ect  facility  and/or  site  which  is  defined 
as  20  years  or  the  useful  life  of  the 
facility,  whichever  is  longer;  or 

(3)  The  eligible  applicant  holds  a 
clearly  enforceable  option  through  time 
of  grant  approval  to  purchase  the  proj¬ 
ect  facility  and/or  site  and  demonstrates 
that  it  has  sufficient  funds  available  to 
complete  the  purchase. 

(b)  The  project  request  is  for  a  grant 
supplemental  to  another  Federal,  State 
or  local  grant  which  has  not  been  ap¬ 
proved  by  the  applicable  grant  agency. 

(c)  The  project's  construction  will  in¬ 
volve  the  use  of  raw  materials  not  mined 
or  produced  in  the  United  States,  or 
United  States  manufactured  articles  not 
substantially  made  from  raw  materials 
mined  or  produced  in  the  United  States, 
or  manufactures  not  manufactured  in 
the  United  States. 

(1)  The  restriction  contained  in  para¬ 
graph  (c)  of  this  section  will  not  apply 
to  any  project  for  which  the  Assistant 
Secretary  makes  one  of  the  following 
determinations : 

(i)  The  restriction  is  not  in  the  public 
Interest;  or 

(ii)  The  restriction  would  cause  un¬ 
reasonable  project  costs;  or 

(iii)  Materials  or  articles,  either  raw 
or  manufactured,  needed  in  the  con¬ 
struction  of  the  project  are  not  available 
in  the  United  States  in  reasonable  and 
sufficient  commercial  quantity  and  satis¬ 
factory  quality. 

§  317.17  Eligible  project  cost*. 

(а)  The  following  types  of  project  costs 
are  eligible  for  funding  under  this  part. 

(1)  Construction  and  facility  improve¬ 
ment  costs; 

(2)  Eligible  expenses  and  payments 
under  Titles  n  and  in  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (Pub.  L. 
91-646) ; 

(3)  Costs  for  capital  equipment  not 
included  in  the  construction  contract; 

(4)  Costs  for  completing  and  updating 
plans,  specifications,  and  estimates — 
where  either  architectural  design/pre¬ 
liminary  engineering  or  related  planning 
has  already  been  undertaken,  and  where 
additional  architectural  and  engineering 
work  or  related  planning  is  required  to 
permit  construction  of  the  project; 

(5)  Other  A/E  costs  such  as  inspection 
fees  and  test  borings; 

(б)  Administrative  costs  including  le¬ 
gal  and  audit  costs;  and 

(7)  Other  costs  not  Inconsistent  with 
the  Local  Public  Works  Act  and  allowed 


by  Federal  Management  Circular  No. 
74-4. 

§  317.18  Ineligible  project  costs. 

(a)  Real  property.  No  part  of  any 
grant  made  under  this  part  may  be  used 
for  the  acquisition  of  any  interest  in  real 
property. 

(b)  Maintenance.  No  part  of  any  grant 
made  under  this  part  may  be  used  for 
the  payment  of  maintenance  costs  in 
connection  with  a  project  constructed 
(in  whole  or  in  part)  with  Federal  finan¬ 
cial  assistance  under  the  Local  Public 
Works  Act. 

(c)  Cost  overruns.  No  part  of  any 
grant  made  under  this  Act  may  be  used 
for  cost  overruns  for  public  works  proj¬ 
ects  previously  funded  under  this  Act. 

(d)  Prior  expenses.  No  part  of  any 
grant  made  under  this  part  may  be  used 
for  project  costs  for  administration, 
plans,  specifications,  estimates  or  other 
A/E  costs,  which  have  been  Incurred 
prior  to  the  date  of  original  applica¬ 
tion. 

(e)  Construction  by  State  or  local  Gov¬ 
ernments  or  Indian  tribes.  No  part  of  any 
grant  made  under  this  part  may  be  used 
for  the  payment  of  construction  activ¬ 
ities  directly  performed  by  any  depart¬ 
ment.  agency  or  instrumentality  of  any 
State  or  local  government  or  any  In¬ 
dian  tribe. 

<f)  Interest.  No  part  of  any  grant 
made  under  this  part  may  be  used  for  in¬ 
terest  on  interim  construction  financing 
except  for  supplemental  grants  where 
authorized  by  other  program  legislation. 

§  317.19  Construction  requirements. 

(a)  Competitive  bidding.  (1)  Con¬ 
struction  of  each  project  funded  under 
this  part  shall  be  performed  by  contract 
awarded  by  competitive  bidding,  unless 

(1)  The  Assistant  Secretary  makes  a 
determination  that,  under  circumstances 
relating  to  that  project,  a  method  of  con¬ 
tract  award  other  than  competitive  bid¬ 
ding  is  in  the  public  interest. 

(2)  If  the  Assistant  Secretary  does  not 
waive  the  competitive  bidding  require¬ 
ment,  the  following  procedures  apply. 

(i)  Contracts  for  the  construction  of 
such  projects  shall  be  awarded  on  the 
basis  of  the  lowest  responsive  bid  sub¬ 
mitted  by  a  bidder  meeting  established 
criteria  of  responsibility. 

(11)  Hie  award  of  a  contract  for  the 
construction  of  a  project  funded  under 
this  part  may  be  subject  to  review  by  the 
Assistant  Secretary.  The  Assistant  Sec¬ 
retary  may  withhold  his  concurrence 
from  the  award  of  a  contract  for  good 
cause. 

(iii)  No  requirements  or  obligations 
shall  be  imposed  as  conditions  precedent 
to  the  award  of  a  contract  or  to  the  As¬ 
sistant  Secretary’s  concurrence  in  the 
award  unless  such  requirements  or  obli¬ 
gations  are  lawful  and  set  forth  in  the 
advertised  specifications. 

(b)  Minority  business  enterprise.  (1) 
No  grant  shall  be  made  under  this  part 
for  any  project  unless  at  least  ten  per¬ 
cent  of  the  amount  of  such  grant  will  be 
expended  for  contracts  with  and/or  sup¬ 
plies  from  minority  business  enterprises. 
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(2)  The  restriction  contained  in  para¬ 
graph  (1)  of  this  subsection  will  not  ap¬ 
ply  to  any  grant  for  which  the  Assistant 
Secretary  makes  a  determination  that 
the  ten  percent  set-aside  cannot  be  filled 
by  minority  businesses  located  within  a 
reasonable  trade  area  determined  in  re¬ 
lation  to  the  nature  of  the  services  or 
suppplies  intended  to  be  procured. 

§  317.20  Maximum  project  cost. 

The  maximum  amount  of  financial  as¬ 
sistance  made  available  under  this  part 
should  not  exceed  $5  million  for  each 
project;  however,  the  Assistant  Secre¬ 
tary  may,  in  his  discretion,  waive  this 
policy  for  good  cause. 

Subpart  C — Applicatioi  Procedure 

§  317.30  Revival  of  applications  cur¬ 
rently  on  file. 

(a)  Unfunded  applications  meeting 
the  criteria  described  at  S  317.12(a), 
with  the  exception  of  applications  de¬ 
scribed  in  subsection  (b)  of  this  section, 
will  be  revived  if  the  project  area  in 
which  such  applicants  are  located  re¬ 
ceives  a  planning  target  or  set-aside. 
EDA  will  revive  these  applications  for 
consideration  under  the  second  round  of 
funding  of  the  Local  Public  Works  pro¬ 
gram  in  the  following  manner. 

(1)  EDA  will  revise  and  update  these 
applications  to  bring  them  into  conform¬ 
ance  with  the  new  program  requirements 
and  procedures  as  described  in  these  reg¬ 
ulations. 

(2)  The  applicant  will  provide  EDA 
with  such  additional  information  and 
certifications,  including  revised  project 
cost  estimates,  as  required  to  bring  the 
application  into  confo  mance  with  the 
legislative  and  administrative  changes  to 
the  Local  Public  Works  program. 

(i)  The  information  and  certifications 
described  in  paragraph  (2''  of  this  sub¬ 
section  will  be  provided  to  EDA  on  such 
forms  and  in  such  manner  as  the  Assist¬ 
ant  Secretary  directs. 

(b)  Pocket  of  poverty  applications 
currently  on  file  and  non-pocket  of  pov¬ 
erty  applications  currently  on  file  for 
which  applicants  request  consideration 
as  pocket  of  poverty  applications  will  be 
revived  for  consideration  under  round 
n  of  the  Local  Public  Works  program  in 
the  following  manner. 

(1)  Where  an  applicant  requests  use 
of  the  pocket  of  poverty  criteria  in  de¬ 
termining  its  project  area,  that  request 
will  be  granted  only  If  the  applicant 

-meets  the  requirements  of  5  317.51(a) 

(1). 

(2)  All  projects  using  the  pocket  of 
poverty  criteria  must  be  located  in  the 
community  or  neighborhood  proposed  as 
the  project  area.  Where  necessary,  ap¬ 
plicants  will  revise  their  applications  to 
locate  the  projects  within  the  communi¬ 
ty  or  neighborhood  proposed  as  the 
pocket  of  poverty  area. 

(3)  Pocket  of  poverty  applicants  will 
provide  EDA  with  the  following  infor¬ 
mation: 

(1)  An  exact  description  of  the  com¬ 
munity  or  neighborhood  proposed  as  the 
project  area: 


(il)  The  appropriate  unemployment 
data  for  the  project  area  obtained  from 
the  State  Employment  Security  Agency; 
and 

(ill)  Such  additional  Information  and 
certifications,  including  revised  project 
cost  estimates,  as  required  to  bring  the 
application  into  conformance  with  the 
legislative  and  administrative  changes 
to  the  Local  Public  Works  program. 

(c)  Applications  currently  on  file  will 
be  deemed  revived  by  EDA  when  all  rele¬ 
vant  and  necessary  materials  for  the  re- 
evaluation  of  the  application  are  re¬ 
ceived  in  the  proper  form  and  manner 
from  the  applicant. 

§  317.31  New  applirations. 

(a)  Subject  to  the  provisions  of 
S  317.53(c)(2),  near  applications  shall 
be  received  where  necessary  to  use  a 
State’s  allocation  or  an  applicant’s  plan¬ 
ning  target  or  an  Indian  tribe  set-aside. 

(b)  Any  new  application  under  this 
part  must  be  properly  prepared  on  ap¬ 
propriate  forms,  as  prescribed  by  the 
Assistant  Secretary,  and  must  contain 
all  the  information  and  certificatiohs 
required  by  this  part. 

(c)  New  applications  shall  rally  be 
submitted  to  the  appropriate  EDA  Re¬ 
gional  Office  as  provided  in  13  CFR 
301.31. 

(d)  New  applications  shall  be  recorded 
and  deemed  received  upon  their  arrival 
at  the  appropriate  EDA  Regional  Office. 

§  317.32  Acceptance  of  revived  and  new 
applications. 

EDA  shall  endeavor,  within  five  work¬ 
ing  days  from  the  date  a  new  or  revived 
application  is  actually  received  by  the 
appropriate  Regional  Office,  to  determine 
if  the  application  has  been  completely 
and  properly  prepared.  An  application 
may  be  rejected  (denied)  unless  it  con¬ 
tains  full  and  accurate  information  as 
required  by  this  part.  The  Regional  Di¬ 
rector  should  notify  the  applicant  if  the 
application  contains  deficiencies  and 
state  what  is  needed  to  properly  com¬ 
plete  the  application.  EDA  reserves  the 
right  during  the  60  day  period  after  re¬ 
ceipt  of  an  application  to  reject  an  ap¬ 
plication  for  substantially  being  Incom¬ 
plete.  Improperly  prepared,  or  otherwise 
falling  to  meet  the  requirements  of  this 
part. 

§  317.33  Project  areas. 

The  project  area  of  eligible  applicants 
shall  conform  to  the  following  require¬ 
ments: 

(a)  Counties  with  no  primary  cities. 
The  project  area  shall  be  the  county  for 
all  applicants. 

(b)  Counties  with  one  or  more  pri¬ 
mary  cities. 

(1)  Projects  located  in  the  primary 
city:  the  project  area  shall  be  the  city. 

(2)  Projects  located  outside  primary 
cities:  the  project  area  shall  be  the  bal¬ 
ance  of  the  county  excluding  the  primary 
cities. 

(e)  Pocket  of  poverty  applicants.  The 
project  area  shall  be  the  community  or 
neighborhood  at  the  primary  city,  as 


described  in  §  317.51(a)  (1),  in  which 
the  project  is  located. 

(d)  Indian  tribe  applicants.  The  proj¬ 
ect  area  shall  be  the  reservation  or  tribal 
land  on  which  the  project  will” be  located.’ 

§  317.34  Determination  of  tinemploy- 
mrnt  dais. 

(a)  In  considering  applications  during 
the  round  II  of  funding.  EDA  shall  uti¬ 
lize  the  following  data : 

(1)  The  average  number  of  unem¬ 
ployed  persons  in  the  applicant’s  proj¬ 
ect  area  during  the  twelve  most  recent 
consecutive  months  available;  and 

(2)  The  average  unemployment  rate 
of  the  applicant's  project  area  for  the 
twelve  most  recent  consecutive  months 
available. 

(b)  Unemployment  data  for  project 
areas  of  applications  currently  on  file 
and  new  applications  will  be  determined 

as  follows: 

(1)  Primary  city  applicants.  EDA 
shall  utilize  the  appropriate  data  for  the 
city  from  the  Bureau  of  Labor  Statistics 
of  the  Department  of  Labor. 

(2)  Balance  of  county  and  county 
without  primary  city  applicants.  EDA 
shall  utilize  the  appropriate  data  froir 
the  Bureau  of  Labor  Statistics  of  the  De¬ 
partment  of  Labor. 

*(3)  Pocket  of  poverty  applicants.  The 
applicant  shall  define  the  exact  loca¬ 
tion  of  the  community  or  neighborhood 
in  which  the  project  will  be  located.  Un¬ 
employment  data  will  be  obtained  from 
the  State  Employment  Security  Agency 
for  that  community  or  neighborhood. 

(4)  Indian  tribe  applications.  The  As¬ 
sistant  Secretary  may  use  population 
data  as  a  proxy  for  unemployment  data 
EDA  shall  utilize  the  appropriate  data 
from  the  Bureau  of  Indian  Affairs. 

§  317.33  Certifications. 

An  application  shall  be  rejected  unless 
It  includes  all  the  following  materials: 

(a)  It  contains  adequate  certification 
by  the  applicant  and  by  any  “other  par¬ 
ties”  as  defined  in  15  CFR  Subtitle  A. 
Part  8,  that  no  person  shall,  on  the 
grounds  of  race,  color,  sex  (as  required 
by  section  110  of  Pub.  L.  94-369),  or 
national  origin,  be  excluded  from  partic¬ 
ipation  in,  be  denied  the  benefit  of,  or  be 
subjected  to  discrimination  under  the 
proposed  project. 

(1)  The  application  shall  also  contain 
an  assurance  that  the  applicant  is  not 
involved  in  any  civil  rights  litigation;  or, 
if  it  is  involved  in  a  lawsuit  or  Federal 
administrative  action  alleging  discrimi¬ 
nation,  the  applicant  shall  provide  a  brief 
narrative  description  of  the  action  alleg¬ 
ing  discrimination  and  its  outcome. 

(2)  The  application  shall  also  contain 
assurances  of  compliance  with:  Title  VI 
of  the  Civil  Rights  Act  of  1964;  28  CFR 
Part  42,  Subpart  F  to  the  extent  set  forth 
In  EDA’s  policies  and  guidelines;  and 
Executive  Order  11246  “Equal  Employ¬ 
ment  Opportunities.” 

(b)  It  contains  a  certification  by  the 
applicant  that  construction  on  the  proj¬ 
ect  has  not  yet  been  Initiated  unless  the 
provisions  o t  1317.15(b)(1)  or  {317.43 
(b)  (3)  are  met. 
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(c)  It  contains  a  certification,  satis¬ 
factory  to  the  Assistant  Secretary,  that 
on-site  labor  can  begin  within  ninety 
days  of  project  approval. 

(d)  Where  applicable,  it  contains  a 
certification  that  the  applicant  has  re¬ 
lated  the  proposed  project  to  existing  ap¬ 
proved  plans  and  programs  of  a  local 
community  development  or  regional  de¬ 
velopment  nature  so  as  to  avoid  harm¬ 
ful  or  costly  inconsistencies  or  contradic¬ 
tions. 

(e)  Where  appropriate,  it  contains 
certification  and  evidence  that  the  pro¬ 
posed  project  will  promote  or  advance 
longer  range  plans  and  programs. 

(f)  It  contains  certification,  by  the 
properly  authorized  official  of  the  Fed¬ 
eral  agency  or  State  or  local  government, 
that  no  funds  budgeted  and  available  or 
otherwise  specifically  committed  for  the 
project  applied  for  in  its  application  shall 
be  reduced,  diminished,  or  replaced  by 
funds  requested  under  this  part. 

(1)  With  respect  to  supplemental 
grants  under  5  317.13(b)(1),  this  certi¬ 
fication  is  not  necessary  If  the  applicant 
has  obtained  a  waiver  from  the  Assistant 
Secretary  under  5  317.13(b)  (1)  (1)  (A). 

(g)  It  contains  adequate  assurances 
that  all  laborers  and  mechanics  em¬ 
ployed  cm  the  proposed  project  win  be 
paid  wages  at  rates  not  less  than  those 
prevailing  on  similar  construction  in  the 
locality  as  determined  by  the  Secretary 
of  Labor  In  accordance  with  the  Davis- 
Bacon  Act,  as  amended  (40  U.S.C.  276a- 
276a-5) . 

(h)  It  contains  a  certification  by  the 
applicant  that  no  contract  for  the  proj¬ 
ect  will  be  awarded  to  a  bidder  who  will 
employ  illegal  aliens. 

(1)  It  contains  adequate  assurances 
that  the  project  will  be  constructed  from 
raw  materials  mined  or  produced  in  the 
United  States  and  from  United  States 
manufacturers  substantially  made  from 
materials  mined,  produced  or  manu¬ 
factured  in  the  United  States,  unless  the 
Assistant  Secretary  has  made  a  deter¬ 
mination  under  §  317.16(c)  (1)  that  this 
requirement  is  not  applicable  to  the  ap¬ 
plicant’s  project. 

(j)  Unless  the  Assistant  Secretary  has 
made  a  determination  of  inapplicability 
under  5  317.19(b)(2),  it  contains  certi¬ 
fication  satisfactory  to  the  Assistant 
Secretary  that  at  least  ten  percent  of  the 
amount  of  the  grant  will  be  expended 
for  contracts  with  and/or  supplies  from 
minority  business  enterprises. 

(k)  It  contains  certification  satis¬ 
factory  to  the  Assistant  Secretary  that 
the  project  will  be  designed  and  con¬ 
structed  in  accordance  with  the  require¬ 
ments  for  providing  access  to  the 
physically  handicapped  and  elderly  as 
contained  at  42  U.S.C.  4151  et  seq. 

(l)  The  Architectural  and  Trans¬ 
portation  Barriers  Compliance  Board, 
established  by  the  Rehabilitation  Act  of 
1973,  is  authorized  to  insure  that  any 
construction  and  renovation  done  pur¬ 
suant  to  any  grant  made  under  the  Local 
Public  Works  Act  complies  with  the  ac¬ 
cessibility  standards  for  public  buildings 
and  facilities  Issued  under  the  Act  of 
August  12. 1968. 


(l)  Where  an  application  uses  the 
pocket  of  poverty  project  area,  it  con¬ 
tains  certification  satisfactory  to  the 
Assistant  Secretary  that  employment  en¬ 
gendered  by  the  project  will  be  offered 
preferentially  to  the  residents  of  the 
neighborhood  or  community  which  de¬ 
fines  the  project  area. 

(m)  Where  an  application  involves  a 
project  normally  funded  by  another  Fed¬ 
eral  agency,  it  contains  certification  as 
required  in  5  317.13  (a)(2)  and  (b). 

(n)  It  contains  certification  that  spe¬ 
cial  consideration  shall  be  given  to  the 
employment  on  the  project  of  qualified 
veterans  who: 

(1)  Have  a  disability  rating  of  30  per¬ 
cent  or  more,  or 

(2)  Served  on  active  service  for  more 
than  180  days  in  Vietnam  and  were  dis¬ 
charged  or  released  from  service — other 
than  dishonorably — within  48  months. 

§  317.36  False  or  inaccurate  statements. 

(a)  An  application  shall  be  rejected 
unless  It  is,  In  the  opinion  of  the  Assist¬ 
ant  Secretary,  accurate  and  complete. 

(b)  Applicants  should  be  advised  that 
false  representations  and/or  certifica¬ 
tions  in  connection  with  applications  for 
assistance  under  this  part  may  be  the 
basis  for  criminal  liability  under  title 
18  of  the  United  States  Code. 

§  317.37  Applicant's  priority  rating  of 
projects. 

(a)  An  applicant  who  has  more  than 
one  application  eligible  for  funding  under 
the  second  round  of  the  Local  Public 
Works  program  shall  submit  as  part 
of  each  such  application  its  priority  rat¬ 
ing  for  each  project  for  which  it  has 
applied. 

(b)  State  governments,  county  gov¬ 
ernments,  primary  city  governments, 
and  any  general  purpose  unit  of  local 
government  may  endorse  a  project  of 
another  applicant.  If  such  a  project  is 
funded,  it  will  apply  against  the  planning 
target  of  the  endorsing  applicant  but 
not  the  planning  target  of  the  receiving 
applicant. 

§  317.38  Amendment  of  existing  appli¬ 
cations. 

Applications  on  file  from  round  I  may 
be  amended  to  modify  or  change  the 
project  when,  in  the  opinion  of  the  As¬ 
sistant  Secretary,  a  compelling  reason 
for  such  modification  or  change  exists. 

Subpart  D — Allocation  of  Program  Funds 

§  317.44)  Allocation  of  funds  to  the 
States. 

(a)  Subject  to  program  administra¬ 
tive  costs,  statutory  minimum  and  max¬ 
imum  allocation  requirements  and  statu¬ 
tory  set-asides,  65  percent  of  the  amounts 
appropriated  for  round  n  of  the  Local 
Public  Works  program  will  be  allocated 
to  each  State  based  on  its  share  of  the 
total  number  of  unemployed  persons  in 
all  the  States;  the  remaining  35  percent 
of  the  amounts  appropriated  for  round 
H  of  the  Local  Public  Works  program  will 
be  allocated  to  those  States  with  an  aver¬ 
age  unemployment  rate  for  the  preced¬ 
ing  twelve  month  period  in  excess  of  six 


and  one-half  percent  (6%  percent)  on 
the  basis  of  the  relative  severity  of  unem¬ 
ployment  in  such  States. 

(b)  Amounts  allocated  to  the  States  ac¬ 
cording  to  this  formula  constitute  State 
planning  targets. 

§  317.41  Statutory  minimum  and  maxi¬ 
mum  State  allocations. 

(a)  The  minimum  allocation  to  each 
State  of  all  amounts  appropriated  after 
the  date  of  enactment  of  the  Public 
Works  Employment  Act  of  1977  to  carry 
out  this  part  shall  be  determined  as  fol¬ 
lows: 

(1)  Subject  to  the  provisions  of  para¬ 
graph  (2)  of  this  subsection,  each  State 
will  receive  at  least  three-quarters  of  one 
percent  of  such  amounts  appropriated  to 
carry  out  this  part. 

(2)  Guam,  the  Virgin  Islands,  Amer¬ 
ican  Samoa,  and  the  Trust  Territory  of 
the  Pacific  Islands,  in  the  aggregate,  shall 
receive  not  less  than  one-half  of  one  per¬ 
cent  of  such  amounts  appropriated  to 
carry  out  this  part. 

(1)  Population  and  other  factors,  as 
may  be  determined  by  the  Assistant  Sec¬ 
retary,  will  be  used  to  establish  planning 
targets  for  these  territories. 

(b)  States  whose  unemployment  data 
was  converted  for  the  first  time  under  a 
hew  methodology  to  the  benchmark  data 
of  the  current  population  survey  annual 
average  compiled  by  the  Bureau  of  Labor 
Statistics  shall  receive  a  percentage  of 
funds  under  round  n  at  least  as  great  as 
the  percentage  of  funds  allocated  to  that 
State  under  round  I  prior  to  January  1, 
1977. 

(c)  The  maximum  allocation  for  any 
State  of  all  amounts  appropriated 
after  the  date  of  enactment  of  the  Public 
Works  Employment  Act  of  1977  to  carry 
out  this  part  shall  be  twelve  and  one- 
half  percent  of  such  appropriation. 

§  317.42  Indian  tribe  set  aside. 

(a)  The  maximum  allocation  of  all 
amounts  appropriated  after  the  date  of 
enactment  of  the  Public  Works  Employ¬ 
ment  Act  of  1977  for  projects  sponsored 
by  Indian  tribes  shall  be  two  and  one- 
half  percent  of  such  appropriation. 

(b)  All  projects  applied  for  by  Indian 
tribes  will  be  funded  from  this  allocation, 
with  the  exception  of  those  projects 
which  qualify  for  funding  under  5  317.43. 

(c)  Each  Indian  tribe  will  receive  a 
planning  target  determined  in  the  follow¬ 
ing  manner. 

(1)  Subject  to  the  provisions  of  para¬ 
graph  (c)  (2)  of  this  section,  each  Indian 
tribe’s  planning  target  will  be  based  on 
population  data,  as  determined  by  the 
Assistant  Secretary. 

(2)  No  Indian  tribe  will  receive  a 
planning  target  exceeding  twelve  and 
one-half  percent  (12%  percent)  of  the 
amount  determined  by  subsection  (a)  of 
this  section  plus  the  amount  of  round 
I  funds  expended  on  Indian  applications. 

(d)  In  the  event  applications  have  not 
been  filed  to  exhaust  the  planning  tar¬ 
gets  established  under  this  section  by 
September  1, 1977,  such  planning  targets 
may  be  administratively  reapportioned 
by  the  Assistant  Secretary. 


FEDERAL  REGISTER,  VOL.  42,  NO.  103— FRIDAY,  MAY  27,  1977 


RULES  AND  REGULATIONS 


27437 


§  317.43  Procedural  errors  set  aside. 

(a)  An  applicant  who  made  an  appli¬ 
cation  before  December  24,  1978  and 
whose  application  was  not  received,  was 
not  considered,  or  was  rejected  solely 
because  erf  an  error  by  an  officer  or  em¬ 
ployee  of  the  United  States  may  petition 
the  Assistant  Secretary  to  reconsider  his 
application,  subject  to  the  provisions  of 
i  317.61(b). 

(b)  In  order  to  be  funded  from  this 
set-aside,  a  project  must  meet  all  of  the 
following  reWre*nents: 

(1)  The  project  would  have  been  se¬ 
lected  for  funding  under  round  I  of  the 
Local  Public  Works  program  but  for  the 
error  described  in  .ubsection  (a)  of  this 
section: 

(2)  The  project  has  been  Identified  by 
EDA  as  eligible  for  funding  from  the 
procedural  error  set-aside;  and 

(3)  The  project  met  all  the  require¬ 
ments  of  the  Local  Public  Works  Act  as 
In  effect  at  the  time  of  the  error. 

(c)  Not  to  exceed  seventy  (70)  million 
dollars  may  be  used  to  fund  projects 
under  the  authority  of  this  section. 

Subpart  E — Planning  Targets 
§  317.50  General  considerations. 

In  order  to  Insure  an  equitable  geo¬ 
graphic  distribution  of  funds,  EDA  has 
established  planning  targets  for  States, 
sub-State  areas  and  sub-State  appli¬ 
cants. 

(a)  Sub-State  area  planning  targets 
are  computed  for  project  areas  which 
have  unemployment  rates  equalling  or 
exceeding  the  lower  of  6.5  percent  or  the 
State  average  unemployment  rate. 

(1)  Within  each  State,  these  planning 
targets  will  be  ranked  and  projects  will 
be  selected  from  high  ranking  areas 
until  the  amount  of  planning  target  is 
expended. 

(2)  Sub-State  area  planning  targets 
and  sub-State  applicant  planning  tar¬ 
gets  will  reflect  the  total  six  (6)  billion 
dollar  Local  Public  Works  program  au¬ 
thorization,  constructively  following  the 
sub-State  65/35  formula,  as  set  forth  in 
f317.52(a),  for  round  I  funds.  Projects 
which  were  selected  for  funding  during 
the  round  I  of  the  program  will  be  de¬ 
ducted  from  the  sub-State  area  plan¬ 
ning  targets  and  sub-State  applicant 
planning  target 

(3)  Certain  eligible  sub-State  areas 
and  sub-State  applicants  will  not  re¬ 
ceive  planning  targets  due  to  the  pro¬ 
cedure  described  In  paragraphs  (a)  (1) 
and  (2)  of  this  section  which  will  result 
In  Insufficient  funds. 

(4)  A  minimum  planning  target  level 
of  75,000  dollars  will  be  set  In  order  to 
carry  out  the  public  works  aspect  of 
this  program.  In  the  case  of  areas  which 
would  receive  a  planning  target  below 
this  minimum,  no  planning  target 
would  be  established. 

(1)  Planning  target  funds  below  the 
75,000  dollar  minimum  will  be  adminis¬ 
tratively  reapportioned  to  the  county 
government, 

0t»  Funds  requested  for  projects  msy 
not  exceed  the  appropriate  tar- 


(e)  EDA  win  use  sub-State  area  and 
applicant  planning  targets  as  aids  in  the 
distribution  erf  funds  under  this  part. 
These  planning  targets  do  not.  however, 
constitute  entitlements.  The  Assistant 
Secretary  reserves  the  right  to  adjust 
these  planning  targets  as  necessary  to 
assure  that  each  eligible  area  and  ap¬ 
plicant  receives  a  planning  target  com¬ 
mensurate  with  its  distress.  If  an  eligi¬ 
ble  area  or  applicant  does  not  receive  a 
planning  target  which  reflects  Its  level 
of  distress  due  to  miscalculation,  the  As¬ 
sistant  Secretary  may  re- adjust  other 
sub-State  planning  targets  to  rectify  the 
miscalculation. 

§  317.51  State  planning  target. 

Each  State’s  overall  planning  target 
was  established  pursuant  to  the  alloca¬ 
tion  formulae  described  In  SI  317.40  and 
317.41,  as  appropriate.  Prom  each  State’s 
planning  target,  the  following  State¬ 
wide  planning  targets  will  be  deducted. 

(a)  Pocket  of  poverty  planning  target. 
An  amount,  determined  by  multiplying 
the  number  of  primary  cities  as  described 
in  paragraph  (1)  of  this  subsection  by 
one  (1)  million  dollars,  will  be  deducted 
to  fund  applications  from  pocket  of 
poverty  areas.  However,  not  more  than 
twenty  million  dollars  shall  be  available 
In  any  one  State  to  fund  these  projects. 

(1)  Projects  to  be  funded  from  this 
deduction  must  be  located  In  a  city 
which  did  not  receive  a  planning  target 

(2)  Each  pocket  of  poverty  area  must 
have  a  population  of  4,006  or  more  per¬ 
sons  and  an  unemployment  rate  of  at 
least  8.5  percent  for  the  most  recent 
twelve  months.  A  pocket  of  poverty  must 
be  a  contiguous  area  and  separate  and 
distinct  from  other  pocket  of  poverty 
areas.  A  pocket  of  poverty  area  may  not 
be  subdivided. 

(3)  Applicants  with  planning  targets 
may  fluid  projects  In  pocket  of  poverty 
areas  from  their  planning  targets. 

(b)  State  government  planning  tar¬ 
get.  Except  as  the  Assistant  Secretary 
determines  for  the  Commonwealth  of 
Puerto  Rico,  State  governments  will  be 
given  a  planning  target  which  will  be 
eight  (8)  percent  of  the  total  State  allo¬ 
cation.  The  amount  of  this  planning  tar¬ 
get  Is  based  on  the  approximate  propor¬ 
tion  of  the  dollar  value  of  State  govern¬ 
ment  applications  on  file  to  the  dollar 
value  of  the  total  number  of  applica¬ 
tions  from  all  States  on  file  from  round 
L 

(c)  hi  the  event  applications  have 
not  been  filed  to  exhaust  the  planning 
targets  established  under  this  section  by 
September  1, 1977,  such  planning  targets 
will  be  administratively  reapportioned 
within  the  State  by  the  Assistant  Secre¬ 
tary. 

S  317.52  Sab-Stale  area  planning 
targets. 

The  amount  of  each  State’s  allocation 
available  for  sub-State  area  planning 
targets  will  consist  of  the  State’s  statu¬ 
tory  allocation  leas  the  amount  of  the 
Planning  targets  described  In  f  317.51. 

(a)  EDA  has  eetahthhed  tar¬ 

gets  for  ehgftle  sub-State  areas,  subject 


to  the  provisions  of  |  317.50(a) ,  based  on 
the  sub-State  65/35  formula,  which  is 
the  relative  need  of  an  area  as  deter¬ 
mined  by  its  number  of  unemployed  per¬ 
sons  compared  to  the  number  of  un¬ 
employed  persons  In  all  eligible  areas  of 
the  State  and  Its  unemployment  rate 
compared  to  the  lower  of  6.5  percent  or 
the  State  unemployment  rate.  Planning 
targets  have  been  stablished  in  this  man¬ 
ner  for  the  following  types  of  areas: 

(I)  Primary  city; 

(II)  Balance  of  county; 

(III)  County  with  no  primary  cities. 

(b)  The  sub-State  areas  described  In 

subsection  (a)  of  this  section  will  be 
ranked  according  to  their  respective 
planning  targets  which  will  reflect  the 
relative  distress  In  each  of  the  areas. 

§  317.53  Sub-State  applicant  planning 
targets. 

EDA  has  divided  the  sub-State  area 
planning  targets  Into  sub-State  applicant 
planning  targets.  Subject  to  the  provi¬ 
sions  of  {  317.50,  EDA  has  established 
these  applicant  planning  targets  for  the 
following  types  of  applicants. 

(a)  County  government .  This  planning 
target  will  be  determined  for  each  State, 
based  on  the  relative  activity  of  county 
governments  as  determined  by  the  dollar 
value  of  county  government  applications 
filed  with  EDA  during  round  I  compared 
to  the  total  dollar  value  of  applications 
filed  by  all  applicants,  with  the  excep¬ 
tion  erf  Indian  tribes.  In  that  State  dur¬ 
ing  round  L  Subject  to  the  joint  priority 
agreement  with  the  school  district  set 
forth  In  paragraph  (d)  of  this  section, 
this  planning  target  shall  be  available 
for  funding  projects  of  the  county  gov¬ 
ernment. 

(b)  Primary  city  government.  Subject 
to  the  joint  priority  agreement  with  the 
school  district  set  forth  In  paragraph  (d) 
of  this  section  and  subject  to  any  Incor¬ 
porated  area  In  the  city  which  will  share 
in  the  planning  target,  this  planning  tar¬ 
get  shall  be  available  for  funding  proj¬ 
ects  of  the  city  government. 

(c)  Non-primary  cities /township*  lo¬ 
cated  in  balance  of  county  and  county 
without  primary  city  areas.  The  funds 
allocated  to  the  balance  of  county  and 
county  without  primary  city  have  been 
further  distributed  to  non-primary  cities 
and  townships  within  these  areas  as  ap¬ 
plicant  planning  targets. 

(1)  These  applicant  plariri<rtg  targets 
are  based  on  the  unemployment  data  of 
the  non-primary  city  or  towxwhlp,  cal¬ 
culated  by  EDA  according  to  the  census 
share  method  and  according  to  the  sub- 
State  65/35  formula. 

(2)  Normally,  EDA  has  established 
these  planning  targets  only  for  non- 
primary  city/  township  applicants  which 
had  submitted  applications  In  round  L 
Provided,  however,  when  an  area’s  plan¬ 
ning  target  funds  exceed  existing  ap¬ 
plications  on  file  by  25  percent  or  $200.- 
000,  whichever  is  greater,  the  wy#** 
funds  in  the  planning  target  will  be 
made  available  for  new  applications  to 
be  filed  by  applicants  in  the  area.  Pro¬ 
vided  further,  however,  that  in  accept¬ 
ing  applications  from  these  applicants. 
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EDA  will  aDow  only  that  applicant (s) 
with  the  highest  distress  factors  to  file 
such  application. 

(3)  Subject  to  the  joint  priority 
agreement  set  forth  In  paragraph  (d)  of 
this  section,  these  applicant  planning 
targets  shaU  be  available  for  projects  of 
the  non -primary  city  or  township. 

(d)  School  districts.  School  districts 
win  share  In  the  applicant  planning  tar¬ 
gets  established  for  primary  cities  and 
non-primary  cities  and  townships. 
School  districts  wUl  also  share  In  the 
county  government  planning  target  if 
the  school  district  serves  the  whole 
county  or  a  major  region.  By  joint 
agreement  between  the  school  district 
and  the  above  applicants,  these  appli¬ 
cants  wUl  submit  the  priority  ratings  of 
their  projects  as  required  by  §  317.37. 

(1)  In  order  to  share  In  the  planning 
target  of  these  applicants,  the  school 
district  must  have  authority  under  local 
law  to  file  an  application. 

(2)  In  order  to  share  in  the  applicant 
planning  target  of  a  primary  city  or 
non-primary  city/  township,  the  school 
district  project  must  serve  the  residents 
of  the  primary  city  or  non -primary 
city/township. 

(3)  In  order  to  share  in  the  county 
government  planning  target  the  school 
district  project  must  serve  the  popula¬ 
tion  of  the  whole  county  or  major  re¬ 
gion. 

(4)  Should  the  school  district  and  the 
applicant  whose  planning  target  it 
shares  fall  to  come  to  an  agreement 
with  respect  to  prioritizing  their  proj¬ 
ects,  EDA  will  select  their  projects  ac¬ 
cording  to  factors  which  Include  but  are 
not  limited  to: 

(I)  Job  creating  potentials; 

(II)  Time  necessary  to  complete  the 
project; 

(III)  Energy  conservation; 

(lv)  Long-term  economic  benefits; 

(v)  Critical  local  needs. 

(e)  In  the  event  applications  have 
not  been  filed  to  exhaust  the  planning 
targets  established  under  this  section  by 
September  1,  1977,  such  planning  tar¬ 
get  funds  will  be  administratively  re¬ 
apportioned  by  the  Assistant  Secretary. 

Subpart  F — Project  Selection  Procedure 
S  317.60  Conserving  energy. 

(a)  In  making  grants  for  projects 
for  construction,  renovation,  repair  or 
other  Improvement  of  buildings,  EDA 
»han  also  give  consideration  as  between 
such  building  projects  to  those  projects 
which  will  result  in  conserving  energy. 
Such  projects  Include,  but  are  not  limited 
to,  projects  to  redesign  existing  public 
facilities  for  energy  conservation  pur¬ 
poses  and  projects  using  alternative 
energy  systems. 

(b>  In  giving  such  consideration  EDA 
will  permit  Increased  funding  for  proj¬ 
ects  which  meet  the  provisions  of  this 
section  subject  to  the  requirements  of 
|  317.50(b). 

S  317.61  Projects  selected  from  national 
set-asides. 

(a)  Indian  set-aside.  Each  Indian  re¬ 
servation  or  tribal  land  has  a  planning 
target 


(1)  In  approving  projects  under  this 
set-aside,  EDA  will  take  Into  considera¬ 
tion  the  number  and  dollar  amount  of 
projects  approved  under  round  L 

(b)  Procedural  error  set-aside.  (1)  In 
order  to  be  funded  from  this  set-aside, 
a  project  must  meet  all  the  following 
conditions. 

(1)  The  project  must  be  eligible  under 
§  317.43. 

(11)  The  project  Is  located  In  an  area 
which  does  not  have  a  planning  tar¬ 
get. 

(ill)  The  project  met  the  requirements 
of  the  Local  Public  Works  Capital 
Development  and  Investment  Act  of 
1976,  as  enacted  on  July  22,  1976. 

(2)  Error  projects  located  In  eligible 
areas  which  receive  planning  targets  will 
be  funded  from  State  and  sub-State 
planning  targets,  but  only  if  chosen  by 
their  applicants  as  priority  projects. 

(1)  In  the  event  the  applicant’s  plan¬ 
ning  target  is  Insufficient  to  fund  the 
error  project  completely,  the  applicant 
may  request  the  Assistant  Secretary  to 
fund  the  remainder  from  the  error  set- 
aside. 

(ii)  Projects  funded  in  this  manner 
will  be  counted  against  the  appropriate 
area  and  applicant  planning  targets 
or  set-asides  as  calculated  on  the  basis 
of  the  total  Local  Public  Works  Act 
authorization. 

(3)  In  exercising  its  privilege  of 
prioritizing  projects,  an  applicant  shall 
be  under  no  obligation  to  request  priority 
for  any  project  which  may  have  been 
previously  denied  In  error,  but  such 
choice  of  another  or  other  projects  shall 
be  deemed  a  waiver  of  any  claim  of 
entitlement  or  priority  for  funding  of 
any  such  project  which  may  have  been 
previously  denied  as  a  result  of  error. 

(4)  Projects  eligible  for  funding  under 
this  subsection  must  have  met  all  the  re¬ 
quirements  of  the  Local  Public  Works 
Act  as  In  effect  at  the  time  of  the  error. 

§  317.62  Projects  selected  from  State¬ 
wide  planning  targets. 

(a)  Pocket  of  poverty  planning  target. 
Each  primary  city  eligible  for  funding 
under  S  317.51(a)  will  submit  to  EDA  a 
description  of  Its  pocket  of  poverty  area, 
setting  forth  the  numbers  and  rates  of 
unemployment  and  total  population  for 
that  area.  Such  figures  must  be  certified 
by  the  State  Employment  Security 
Agency.  EDA  will  then  assign  a  planning 
target  to  each  pocket  of  poverty  based 
on  Its  relative  needs  as  measured  by  Its 
number  and  rate  of  unemployment. 

(b)  State  government  planning  target. 
The  Governor  shall  submit  a  priority 
ranking  of  State  government  projects  up 
to  the  amount  of  the  State  government 
planning  target,  provided  such  projects 
are  located  In  areas  with  unemployment 
rates  equally  or  exceeding  the  State’s 
average  unemployment  rate  or  6.5  per¬ 
cent,  whichever  Is  lower  unless  the  State 
receives  the  statutory  minimum  alloca¬ 
tion. 

(1)  EDA  will  select  projects  in  accord¬ 
ance  with  the  Governor’s  priorities  up  to 
an  amount  as  close  as  Is  administratively 
feasible  to  the  amount  of  the  State  gov¬ 
ernment  planning  target. 


fi  317.63  Projects  selected  from  sub- 

State  applicant  planning  targets 

(a)  County  government,  primary  city 
government,  and  primary  city  school  dis¬ 
trict  projects.  County  governments,  pri¬ 
mary  city  governments,  and  primary 
school  district  applicants  which  sub¬ 
mitted  one  or  more  applications  shall 
submit  priority  rankings  of  their  projects 
in  accordance  with  §§  317.37  and  317.53 
(a) ,  (b)  and  (d) .  EDA  will  select  projects 
in  accordance  with  1 317.50  and  local 
priorities  up  to  the  amount  of  county 
govemment’s/school  district’s  planning 
target  and  primary  city  government’s/ 
primary  city  school  district’s  planning 
target. 

(b)  City /township  projects  in  balance 
of  county  or  counties  without  primary 
cities.  (1)  Non -primary  city /township 
and  school  district  applicants  which  have 
planning  targets  and  which  submitted 
one  or  more  applications  shall  submit  a 
priority  ranking  of  their  projects  in  ac¬ 
cordance  with  §§317.37  and  317.53  (c) 
and  (d) .  EDA  will  select  projects  in  ac¬ 
cordance  with  §  317.50  and  local  priori¬ 
ties  up  to  the  amount  of  their  planning 
targets. 

(2)  If  a  town  has  already  exceeded  its 
planning  target  In  round  I,  It  would  re¬ 
ceive  no  further  projects.  Similarly,  once 
a  town  has  reached  its  planning  target 
with  a  round  n  project,  no  further  proj¬ 
ects  would  be  selected. 

(3)  If  all  local  (general  purpose  and 
school)  projects  have  been  funded  or 
there  are  no  projects  available  for  fund¬ 
ing  after  following  the  procedures  of 
|  317.53(c)  (2) ,  any  surplus  funds  will  be 
administratively  reapportioned  by  the 
Assistant  Secretary. 

§  317.64  Undue  concentration. 

The  Assistant  Secretary  reserves  the 
right  to  vary  the  selection  procedure  as 
necessary  to  avoid  undue  concentration 
of  funds  in  any  geographic  region  of  a 
State  receiving  the  minimum  statutory 
allocation  and  as  necessary  to  comply 
with  the  objectives  of  the  Act. 

§  317.65  Similar  applications. 

Any  application  for  a  project  which 
serves  similar  needs.  In  the  same  gen¬ 
eral  area,  as  an  existing  project  or  ap¬ 
plication  under  the  Local  Public  Works 
program  or  any  other  program  admin¬ 
istered  by  the  Economic  Development 
Administration  may  be  denied  by  the 
Assistant  Secretary  for  that  reason. 

Subpart  G — General  Requirements 
§  317.70  Environmental  considerations. 

(a)  The  National  Environmental  Pol¬ 
icy  Act.  (1)  The  Local  Public  Works  Act 
requires  applications  to  be  processed 
within  60  days  of  their  acceptance.  EDA 
will  not  be  able  to  prepare  environmen¬ 
tal  Impact  statements  for  those  projects 
which  may  significantly  affect  the  qual¬ 
ity  of  the  human  environment  However, 
to  the  fullest  extent  possible  within  this 
time  period.  EDA  will  analyze  a  project’s 
potential  environmental  Impacts  and 
give  appropriate  consideration  to  envi¬ 
ronmental  impacts  In  making  its  final 
decisions. 
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(2)  In  order  that  EDA  may  conduct 
Its  environmental  analysis  of  proposed 
projects,  applicants  shall  Include  the 
following  materials  with  their  applica¬ 
tion: 

(i)  A  description  of  those  elements  of 
the  proposed  project  which  will  have  an 
impact  on  the  environment,  the  nature 
of  the  environment  which  will  be  af¬ 
fected,  and  data  on  the  expected  en¬ 
vironmental  Impact; 

(11)  Alternatives  to  the  proposed 
project; 

(Hi)  Any  environmental  analysis  pre¬ 
viously  conducted  by  local,  State,  Fed¬ 
eral  agencies;  and 

(iv)  Evidence  of  public  reaction  to  the 
project,  such  as  transcripts  of  local  pub¬ 
lic  hearings  held  on  the  proposal. 

If  the  materials  required  by  para¬ 
graphs  (a)(2)  (ill)  and  (iv)  of  this  sec¬ 
tion  are  not  available,  the  applicant 
must  so  certify  in  the  application. 

(3)  EDA  will  independently  review 
and  analyze  environmental  information 
submitted  by  applicants. 

(i)  Where  appropriate,  EDA,  within 
the  60  day  limit,  may  seek  the  views  of 
other  government  agencies  which  have 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental  im¬ 
pact  involved. 

(ii)  If  a  project  appears  to  be  highly 
controversial  for  environmental  reasons 
and  there  is  a  need  to  further  under¬ 
stand  the  basis  of  the  controversy,  EDA 
may,  within  the  60  day  limit,  request  the 
views  of  concerned  residents  through  a 
newspaper  notification  or  a  public  infor¬ 
mation  meeting  held  near  the  project 
site. 

(4)  EDA  shall  deny  an  application  if, 
after  consideration  of  the  benefits  of  a 
project  against  any  environmental  costs, 
It  concludes  that  the  environmental 
costs  exceed  the  benefits.  EDA  may  deny 
any  application  solely  on  the  basis  that 
Its  environmental  impact  analysis  dis¬ 
closes  that  unacceptable  adverse  impacts 
will  or  are  likely  to  result.  EDA,  where 
necessary,  may  condition  approval  of  a 
project  upon  the  adoption  of  specified 
measures  designed  to  mitigate  any  ad¬ 
verse  environmental  impacts. 

(b)  The  National  Historic  Preserva¬ 
tion  Act.  (1)  Applicants  shall  include 
with  their  applications  either  a  state¬ 
ment  of  their  State  Historic  Preserva¬ 
tion  Officer’s  views  of  the  proposed  proj¬ 
ect  or  shall  certify  that  their  State 
Historic  Preservation  Officer  was  pro¬ 
vided  with  a  detailed  project  description 
and  request  for  comments  prior  to  the 
application’s  submission  to  EDA.  Such 
description  shall  Include: 

(1)  A  narrative  of  the  elements  of  the 
project  and  its  location; 

(ii)  A  map  of  the  project  site  and  sur¬ 
rounding  area  indicating  the  specific  lo¬ 
cation  of  the  project  site  in  relation  to 
adjacent  streets  and  other  identifiable 
objects; 

(ill)  Line  drawings  or  sketches  of  the 
project;  and, 

(iv)  If  the  building  demolition  or 
renovation  is  Involved,  photographs  of 
the  affected  properties. 

(2)  If  necessary,  EDA  will  attempt  to 
complete  the  coordination  of  proposed 


projects  with  the  Advisory  Council  on 
Historic  Preservation.  EDA  will  use  the 
results  of  this  coordination  process,  even 
though  completion  of  this  process  may 
not  be  possible,  as  a  factor  in  making  a 
final  decision  on  the  project. 

§  317.71  Compliance  with  other  Federal 
requirements.  — 

Each  applicant  shall,  as  a  condition  to 
its  receipt  of  a  grant  under  this  part, 
comply  with  the  following  relevant  Fed¬ 
eral  requirements. 

(a)  All  labor  standards  including 
those  relating  to  the  payment  of  wages, 
working  conditions,  anti-kickback  pro¬ 
hibitions  and  equal  employment  as  pro¬ 
vided  13  CFR  309.6. 

(b)  Those  requirements  'concerning 
relocation  and  related  payments  to  till 
persons  displaced  as  a  result  of  the  de¬ 
velopment  of  a  public  works  project  with 
funds  received  under  this  part,  as  pro¬ 
vided  for  in  the  Uniform  Relocation  "As¬ 
sistance  and  Real  Property  Acquisition 
Policies  Act  of  1970,  42  U.S.C.  4601  et  seq., 
and  13  CFR  Part  310. 

(c)  If  a  project  involves  the  construc¬ 
tion  of  a  detention  facility,  the  applicant 
must  certify  that  the  project  complies 
with  those  sections  of  Part  E  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended,  found  at  42 
U.S.C.  3750(b)  (1)  and  (4) -(9). 

(d)  The  provisions  of  OMB  Circular 
A-95,  with  the  following  modification. 

(1)  Applicants  must  submit  their  full 
applications  or  notifications  of  intent  to 
apply  to  the  appropriate  clearinghouse 
as  early  as  possible. 

(2)  Upon  submission  of  an  applica¬ 
tion  to  EDA,  the  application  must  certify 
that  he  has  submitted  the  full  applica¬ 
tion  to  the  appropriate  clearinghouse. 

(3)  EDA  may  begin  processing  the  ap¬ 
plication  upon  its  receipt  but  will  make 
no  final  approval  of  an  application  until 
30  days  after  its  receipt  unless  clearing¬ 
house  response  is  received  before  30  days 
have  elapsed. 

(4)  Applications  received  by  EDA  need 
not  have  State  application  identifier 
numbers. 

(5)  Clearinghouse  comments  will  be 
submitted  directly  to  EDA;  EDA  will  con¬ 
sider  such  comments  until  it  has  finished 
processing  the  application. 

(e)  All  environmental  requirements,  to 
the  maximum  extent  possible,  as  de¬ 
termined  by  the  Assistant  Secretary,  in¬ 
cluding,  but  not  limited  to: 

(1)  The  National  Environmental 
Policy  Act  of  1969;  as  amended  (42  U.S.C. 
4321  et  seq.)  and  EDA’s  requirements 
found  in  $  317.70; 

(2)  The  Clean  Air  Act,  as  amended  (42 
U.S.C.  1857-1858a) ; 

(3)  The  Federal  Water  Pollution  Con¬ 
trol  Act,  as  amended  (33  U.S.C.  1251- 
1376) ; 

(4)  The  National  Historic  Preserva¬ 
tion  Act  of  1966  (16  UJ9.C.  470  et  seq.) 
and  EDA’s  requirements  found  in  $  317.- 
70; 

(5)  The  Wild  and  Scenic  Rivers  Act 
(16  UJS.C.  1271-1287); 

(6)  The  Endangered  Species  Act  of 
1973  (16  UJS.C.  1531  et  seq.)  ; 


(7)  The  Historical  and  Archeological 
Data  Preservation  Act,  as  amended  (16 
U.S.C.  469  et  seq.) ;  and 

(8)  The  Safe  Drinking  Water  Act  (42 
UJS.C.  300f-j9) . 

(f)  13  CFR  309.9,  entitled  “Records 
and  audit.” 

(g)  13  CFR  309.27,  entitled  “Land  use 
near  Federal  airfields." 

(h)  13  CFR  309.26.  entitled  “Project 
modification.’’ 

(i)  13  CFR  Part  314.  entitled  “Prop¬ 
erty  management  standards"  except  13 
CFR  314.6(a),  13  CFR  314.6(b),  and  13 
CFR  314.50. 

(j)  The  National  Flood  Insurance  Pro¬ 
gram  and  EDA’s  requirements  regard¬ 
ing  flood  hazards  found  at  13  CFR  309.15. 

(k)  Other  laws  affecting  this  program. 

§  317,72  Transfer  of  grant  awards  to 
drought-related  projects. 

(a)  Subject  to  the  Assistant  Secre¬ 
tary's  approval,  applicants  who  have 
been  awarded  a  grant,  or  who  have  so 
prioritized  a  project  as  to  be  tantamoikit 
to  a  grant  award  by  EDA.  may  request 
EDA  to  transfer  the  funds  from  the  proj¬ 
ect  listed  on  their  application  to  one  or 
more  other  projects  intended  to  alleviate 
drought  or  other  emergency  or  disaster 
related  conditions  or  damage. 

(b)  The  Assistant  Secretary  may  ap¬ 
prove  such  a  transfer  after  making  the 
following  determinations: 

(l)  The  Federal  cost  in  the  aggregate 
of  such  project  or  projects  will  not  be 
increased  beyond  the  cost  of  the  original 
award; 

(2)  Construction  on  the  project  or 
projects  proposed  for  substitution  can 
begin  within  ninety  days;  and 

(3)  The  project  or  projects  proposed 
for  substitution  will  in  fact  aid  in  alle¬ 
viating  drought  or  other  emergency  or 
disaster  related  conditions  or  damage. 

(c)  Section  106(a)  of  the  Local  Public 
Works  Act  and  9  317.15(a)  will  not  ap¬ 
ply  to  projects  substituted  under  the 
authority  of  this  section. 

§  317.73  Lease  of  project  facilities. 

Normally,  public  works  projects  con¬ 
structed  with  funds  under  this  part  must 
retain  their  public  character.  The  project 
facility  may  be  leased  under  the  follow¬ 
ing  conditions. 

(a)  The  project  facility  may  be  leased 
by  the  grantee  to  a  non-profit  operator 
providing  the  applicant  maintains  a  con¬ 
tinuing  significant  economic  Interest  in 
the  project  and  is  not  acting  simply  in 
a  passive  role  for  a  prospective  lessee, 
and  such  facility  is  used  for  the  purpose 
of  the  grant. 

(b)  The  project  facility  may  be  leased 
by  the  grantee  to  a  profit  making  oper¬ 
ator  provided  all  of  the  following  condi¬ 
tions  are  met: 

(1)  The  lease  is  incidental  to  the  proj¬ 
ect  and  not  its  principal  purpose; 

(2)  The  lease  does  not  change  the  pub¬ 
lic  nature  or  character  or  the  purpose  of 
the  project  as  a  whole;  and 

(3)  The  applicant  maintains  a  con¬ 
tinuing  significant  economic  Interest  in 
the  project  and  is  not  acting  simply  In 
a  passive  role  as  applicant  for  a  prospec¬ 
tive  lessee. 
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S  317.74  Final  determination. 

(a)  AH  applications  for  assistance 
under  this  part  shall  be  processed  by 
the  appropriate  EDA  Regional  Office. 

(b)  The  Regional  Director  shall  notify 
the  applicant,  in  writing,  when  its  ap¬ 
plication  has  been  rejected  and  state  the 
reasons  therefor. 

(c)  The  Regional  Director  shall  for¬ 
ward  to  the  Assistant  Secretary  In  Wash¬ 
ington,  D.C„  all  applications  which  he 
deems  are  properly  completed  and  eli¬ 
gible  for  assistance  under  this  part. 

(d)  The  Assistant  Secretary  shall  re¬ 
view  all  applications  received  from  the 
Regional  Directors  and  make  the  final 
determination. 

(e)  If  no  determination  has  been  made 
by  the  end  of  the  sixtieth  day  after  the 
application  was  received,  the  applica¬ 
tion  will  be  deemed  to  be  approved. 

§  317.75  Suspension  and  termination. 

(a)  Suspension  or  termination  for 
cause.  EDA  may  Initiate  a  suspension  or 
termination  of  a  project  approved  under 
this  part  for  failure  by  the  grantee  to 
adhere  to  the  requirements  of  the  grant. 
EDA  shall  promptly  notify  the  grantee 
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In  writing  of  the  suspension  or  termina¬ 
tion,  specifying  the  reasons  for  the  ac¬ 
tion  and  its  effective  date.  Payments 
made  to  the  grantee  or  recoveries  by  EDA 
under  grants  suspended  or  terminated 
for  cause  shall  be  In  accord  with  the 
legal  rights  and  liabilities  of  the  parties. 

(b)  Suspension  or  termination  for  con¬ 
venience.  EDA  or  the  grantee  may  Ini¬ 
tiate  a  suspension  or  termination  of  a 
project  approved  under  this  part  when 
both  parties  agree  that  the  continua¬ 
tion  of  the  project  would  not  produce 
beneficial  results  commensurate  with  the 
further  expenditure  of  funds.  The  two 
parties  shall  agree  upon  the  conditions 
of  the  action,  Including  the  effective  date, 
and  In  the  case  of  partial  suspension 
or  termination,  the  portion  to  be  sus¬ 
pended  or  terminated.  The  grantee  shall 
not  Incur  new  obligations  for  the  sus¬ 
pended  or  terminated  portion,  after  the 
effective  date,  and  shall  cancel  as  many 
outstanding  obligations  as  possible.  EDA 
shall  allow  full  credit  to  the  grantee  for 
the  Federal  share  of  the  non-cancellable 
obligations  which  were  properly  Incurred 
by  the  grantee  prior  to  suspension  or 
termination. 


Subpart  H— Eligibility  of  Non  Profit 
Entities 

S  317.80  Grants  for  nan  profit  entities. 

After  September  30,  1977,  grants  may 
be  made  from  appropriations  under  the 
Local  Public  Works  Act  to  States  or 
local  governments  for  projects  for  the 
construction,  renovation,  repair,  or  other 
Improvements  of  health  care  or  reha¬ 
bilitation  facilities  owned  and  operated 
by  private  non-profit  entities. 

(a)  In  the  even  that  EDA  has  obli¬ 
gated  all  funds  appropriated  under  this 
Act  prior  to  or  on  September  30,  1977, 
this  section  will  not  take  effect. 

(Section  701,  Pub.  L  89-136,  79  Stat.  670  (42 
UJB.C.  3311);  Pub.  L.  94-369  ,  90  Stat.  999 
(4a  U&a  6701);  Pub.  L.  95-38,  91  Stat.  116; 
Department  of  Commerce  Organization  Or¬ 
der  10-4  (September  30,  1975),  aa  amended 
(40  FR  56703  as  amended  at  40  FR  58878 
and  41  FB  35548) .) 

Dated:  May  24,  1977.* 

Robert  T.  Hall, 
Assistant  Secretary 
for  Economic  Development. 
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